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Under  o u r  B i d  P r o t e s t  P r o c e d u r e s ,  a p r o t e s t  mus t  
b e  f i l e d  n o t  l a t e r  t h a n  10 d a y s  a f t e r  t h e  b a a i s  
f o r  p r o t e s t  is known or s h o u l d  h a v e  b e e n  known,  
w h i c h e v e r  is e a r l i e r .  FOIA r e q u e s t  d o e s  n o t  t o l l  
t h a t  r e q u i r e m e n t .  

P r o t e s t  u n t i m e l y  f i l e d  w i t h  p r o c u r i n g  a g e n c y  ( m o r e  
t h a n  10 d a y s  a f t e r  b a s i s  o f  p r o t e s t  was known)  a n d  
t h e n  f i l e d  w i t h  GAO a f t e r  d e n i a l  by c o n t r a c t i n g  
o f f i c e r  i s  n o t  for c o n s i d e r a t i o n  o n  merits u n d e r  
4 C.F.R. 8 2 1 . 2 ( a )  w h i c h  r e q u i r e s  t h a t  i n i t i a l  
p r o t e s t  t o  a g e n c y  b e  f i l e d  o n  t i m e l y  b a s i s .  

P r o t e s t  i s s u e ,  t h a t  a w a r d e e  f a i l e d  t o  a c k n o w l e d g e  
a n  amendmen t ,  f i l e d  w i t h i n  10  d a y s  a f t e r  r e c e i p t  
of  a w a r d e e ' s  amendment  r e q u e s t e d  u n d e r  FOIA is 
t i m e l y .  

F a i l u r e  o f  low b i d d e r  t o  p r o v i d e  p r o o f  w i t h  b i d  
t h a t  t h e  p r o d u c t  o f f e r e d  h a s  " c u r r e n t  a p p r o v a l "  
was p r o p e r l y  w a i v e d  as a m i n o r  i n f o r m a l i t y  w h e r e  
b i d d e r  o f f e r e d  U n i t e d  S t a t e s  g o v e r n m e n t  s u r p l u s  
i t e m  a n d  n o  b i d d e r s  were p r e j u d i c e d  by f a i l u r e  t o  
comply  w i t h  r e q u i r e m e n t .  

Rex S y s t e m s ,  I n c o r p o r a t e d  ( R e x ) ,  p r o t e s t s  t h e  a w a r d  of  
a c o n t r a c t  t o  C o l u m b i a  E l e c t r o n i c s  I n t e r n a t i o n a l ,  I n c .  
( C o l u m b i a ) ,  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  No. DAAB07-83- 
B-0184, i s s u e d  by t h e  U n i t e d  S t a t e s  Army C o m m u n i c a t i o n s  - 
E l e c t r o n i c s  Command (Army) ,  F o r t  Monmouth, N e w  J e r s e y .  Rex 
c o n t e n d s  t h a t  C o l u m b i a ' s  b i d  is n o n r e s p o n s i v e  b e c a u s e  i t  
(1)  o f f e r e d  t o  s u p p l y  U n i t e d  S t a t e s  u n u s e d ,  new, g o v e r n m e n t  
s u r p l u s  i tems;  ( 2 )  f a i l e d  t o  a c k n o w l e d g e  r e c e i p t  o f  
amendment  No: 0001; a n d  ( 3 )  C o l u m b i a  waa i m p r o p e r l y  
p e r m i t t e d  t o  s u p p l y  i n f o r m a t i o n  a f t e r  b i d  o p e n i n g  c o n c e r n i n g  - 
t h e  s o u r c e  o f  t h e  i t e m s  o f f e r e d  c o n t r a r y  t o  t h e  g o v e r n m e n t  
s u r p l u s  c l a u s e  i n  D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  
8 7-104.49,  r e p r i n t e d  - i n  32 C.F.R. p t s  1-39 ( 1 9 8 3 ) .  
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We d i s m i s s  i n  p a r t  a n d  d e n y  i n  p a r t  t h e  p r o t e s t .  

The  IFB c a l l e d  f o r  18 E l e c t r o n i c  S u b a s s e m b l y  P / O  
AN/RRC-41 R a d i o  S e t  I A W  C o l l i n s  R a d i o  Company D r a w i n g  
No. 528-0373-005.  B i d s  were o p e n e d  O c t o b e r  1 8 ,  1 9 8 3 ,  a n d  
a w a r d  w a s  made t o  C o l u m b i a  o n  F e b r u a r y  1 ,  1984 .  The  Army 
c o n t e n d s  t h a t  R e x ' s  p r o t e s t  i s  u n t i m e l y  u n d e r  o u r  B i d  P ro -  
t e s t  P r o c e d u r e s  s i n c e  i t  w a s  n o t  f i l e d  w i t h  t h e  c o n t r a c t i n g  
a g e n c y  u n t i l  A p r i l  5 ,  1984 .  The a g e n c y  s t a t e s  t h a t  Rex knew 
o r  s h o u l d  h a v e  known a b o u t  a n y  g o v e r n m e n t  s u r p l u s  i s s u e  a s  
e a r l y  a s  December  1 3 ,  1 9 8 3 ,  when Rex r a i s e d  t h e  i s s u e  o f  t h e  
a v a i l a b i l i t y  a n d  r e l i a b i l i t y  o f  a n y  g o v e r n m e n t  s u r p l u s .  The  
a g e n c y  f u r t h e r  a r g u e s  t h a t  i f  Rex n e e d e d  a n y  f u r t h e r  i n f o r -  
m a t i o n ,  t h e  f i r m  s h o u l d  h a v e  r e q u e s t e d  i t  a t  t h a t  t i m e .  On 
F e b r u a r y  6 ,  1 9 8 3 ,  Rex made a F r e e d o m  o f  I n f o r m a t i o n  A c t  
( F O I A )  r e q u e s t  f o r  t h e  C o l u m b i a  b i d  s e t ,  t h e  c o n t r a c t ,  a n d  
t h e  p r e a w a r d  s u r v e y .  A l l  b u t  t h e  p r e a w a r d  s u r v e y  a n d  
amendment  No. 0 0 0 1  were f o r w a r d e d  t o  Rex o n  March  1 2 ,  1984 .  
By l e t t e r  d a t e d  A p r i l  11,  1 9 8 4 ,  t h e  amendment  w a s  f u r n i s h e d .  

The  a g e n c y  d e n i e d  Rex ' s  p r o t e s t  as  u n t i m e l y  by  l e t t e r  
o f  A p r i l  1 7 ,  1 9 8 4 ,  a n d  Rex p r o t e s t e d  t o  o u r  O f f i c e  by l e t t e r  
o f  A p r i l  2 6 ,  w h i c h  was f i l e d  ( i . e . ,  r e c e i v e d )  h e r e  o n  May 1 ,  
1984 .  

Rex c o n t e n d s  t h a t  i t s  p r o t e s t  is t i m e l y  b e c a u s e  i t  d i d  
n o t  know a l l  t h e  g r o u n d s  f o r  i t s  p r o t e s t  u n t i l  i t  r e c e i v e d  
t h e  Army ' s  l e t t e r  d a t e d  A p r i l  11, w h i c h  p r o v i d e d  Rex w i t h  
a d d i t i o n a l  i n f o r m a t i o n  i t  h a d  r e q u e s t e d  u n d e r  FOIA, 
i n c l u d i n g  a c o p y  of C o l u m b i a ' s  amendment .  

S e c t i o n  2 1 . 2 ( b ) ( 2 )  o f  o u r  B i d  P r o t e s t  P r o c e d u r e s ,  
4 C.F.R. 5 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 4 ) ,  p r o v i d e s  t h a t  p r o t e s t s  m u s t  b e  
f i l e d  ( i . e . ,  r e c e i v e d )  w i t h i n  1 0  w o r k i n g  d a y s  a f t e r  t h e  
b a s i s  o f  t h e  p r o t e s t  i s  known o r  s h o u l d  h a v e  b e e n  known,  
w h i c h e v e r  i s  e a r l i e r .  The p r o t e s t  f i l e d  w i t h  t h e  a g e n c y  on  
A p r i l  5 a l l e g e d  t h a t  t h e  b i d  o f  C o l u m b i a  g o v e r n m e n t  s u r p l u s  
w a s  n o n r e s p o n s i v e  a n d  t h a t  t h e  b i d  f a i l e d  t o  c o m p l y  w i t h  t h e  
g o v e r n m e n t  s u r p l u s  c l a u s e .  

We a g r e e  w i t h  t h e  Army t h a t  Rex knew a s  e a r l y  a s  
Decem.ber 13 ,  1 9 8 3 ,  t h a t  C o l u m b i a  i n t e n d e d  t o  f u r n i s h  
g o v e r n m e n t  s u r p l u s .  I f  f u r t h e r  i n f o r m a t i o n  w a s  n e e d e d  Rex 
s h o u l d  h a v e  r e q u e s t e d  i t  a t  t h a t  t i m e  a s  i t  is i n c u m b e n t  
upon a p o t e n t i a l  p r o t e s t e r  t o  d i l i g e n t l y  s e e k  w h a t e v e r  
r e l e v a n t  i n f o r m a t i o n  i s  n e e d e d  t o  d e t e r m i n e  w h e t h e r  a b a s i s  
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f o r  p r o t e s t  e x i s t s .  Hydro  R e s e a r c h  S c i e n c e ,  I n c . ,  B-211991, 
Nov. 17, 1983, 83-2 C.P.D. 1 577; P o l i c y  R e s e a r c h  
I n c o r p o r a t e d ,  B-200386, Mar. 5 ,  1981, 81-1 C.P.D. 1 172. 

Even a s s u m i n g  Rex d i d  n o t  o b t a i n  t h e  n e e d e d  i n f o r m a t i o n  
c o n c e r n i n g  t h e  s u r p l u s  i s s u e  u n t i l  t h e  March  12, 1984, FOIA 
r e s p o n s e ,  - t h e  p r o t e s t  f i l e d  w i t h  t h e  a g e n c y  on A p r i l  5, 
1984, c o n c e r n i n g  t h i s  i s s u e  i s  u n t i m e l y  a n d  w i l l  n o t  be  
c o n s i d e r e d  on  t h e  mer i t s .  For t h e  p r o t e s t  t o  GAO t o  b e  
t i m e l y ,  t h e  i n i t i a l  p r o t e s t  t o  t h e  a g e n c y  m u s t  h a v e  b e e n  
f i l e d  i n  a c c o r d a n c e  w i t h  t h e  10-day r u l e  c i t e d  a b o v e .  
4 C.F.R. 5 21.2(a). S i n c e  t h e  p r o t e s t  r e g a r d i n g  t h e  
g o v e r n m e n t  s u r p l u s  i s s u e  w a s  n o t  t i m e l y  f i l e d  w i t h  t h e  
a g e n c y ,  more  t h a n  10 d a y s  a f t e r  r e c e i p t  of t h e  March  12 
l e t t e r ,  t h i s  p r o t e s t  i s s u e  i s  a l s o  u n t i m e l y  f i l e d  w i t h  o u r  
O f f i c e .  M u n i c i p a l i t y  o f  A n c h o r a g e ,  B-215100, May 22, 1984, 
84-1 C.P.D. 1 557; H a l i f a x  E n g i n e e r i n g ,  I n c . ,  B-209822, 
Dec. 15, 1982, 82-2 C.P.D. 1 537. 

We a g r e e  w i t h  R e x ' s  a r g u m e n t  t h a t  C o l u m b i a ' s  a l l e g e d  
f a i l u r e  t o  a c k n o w l e d g e  amendment  No. 0001, w a s  n o t  known 
u n t i l  i t  r e c e i v e d  a c o p y  o f  C o l u m b i a ' s  amendment  w i t h  t h e  
Army 's  A p r i l  1 1 ,  1984, l e t t e r .  A p p a r e n t l y ,  a c o p y  o f  
C o l u m b i a ' s  amendment  was n o t  s e n t  t o  Rex on  March  12 when 
t h e  o t h e r  i n f o r m a t i o n  w a s  f u r n i s h e d  p u r s u a n t  t o  t h e  FOIA 
r e q u e s t .  W h i l e  t h i s  p r o t e s t  i s s u e  i s  t i m e l y ,  i t  i s  d e n i e d  
s i n c e  C o l u m b i a  d i d  i n  f a c t  a c k n o w l e d g e  amendment  No. 0001 
when i t  s u b m i t t e d  i t s  p r o p o s a l .  

Rex  a l s o  c o n t e n d s  t h a t  C o l u m b i a ' s  f a i l u r e  t o  comply  
w i t h  t h e  f o l l o w i n g  p a r a g r a p h  o f  t h e  amendment  r e n d e r e d  i t s  
b i d  n o n r e s p o n s i v e  a n d  t h a t  t h e  a g e n c y  s h o u l d  n o t  b e  
p e r m i t t e d  t o  d e t e r m i n e  a f t e r  b i d  o p e n i n g  w h e t h e r  s u c h  
f a i l u r e  i s  a m i n o r  i n f o r m a l i t y .  T h e  p e r t i n e n t  p o r t i o n  o f  
amendment  0001 s t a t e s :  

"Offers  f r o m  s o u r c e s  whose  p r o d u c t  d o e s  n o t  h a v e  
c u r r e n t  a p p r o v a l  a s  a r e s u l t  o f  ( 1 )  p r e v i o u s l y  
s u p p l y i n g  t h e  s u b j e c t  i t e m  o f  t h e  s o l i c i t a t i o n  t o  
t h e  G o v e r n m e n t ,  ( 2 )  f u r n i s h i n g  B u b j e c t  i t e m  t o  t h e  

. .  o r i g i n a l  e q u i p m e n t  m a n u f a c t u r e r ,  o r  ( 3 )  s p e c i f y i n g  
t h a t  t h e  s u b j e c t  I t e m  w i l l  b e  s u p p l i e d  by f i r m s  
i d e n t i f i e d  i n  ( 1 )  o r  (2) a b o v e ,  w i l l  n o t  b e  con-  
s i d e r e d  f o r  a w a r d  f o r  t h i s  p r o c u r e m e n t .  P r o o f  o f  
( 1 1 ,  (2) o r  (3) a b o v e  m u s t  b e  f u r n i s h e d  w i t h  y o u r  
q u o t a t i o n ,  o r  i t  w i l l  b e  r e j e c t e d  as  
n o n r e s p o n s i v e . "  
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The  a g e n c y  c o n t e n d s  t h a t  C o l u m b i a ,  by i n d i c a t i n g  i t  was 
s u p p l y i n g  t h e  i t e m  f r o m  U n i t e d  S t a t e s  g o v e r n m e n t  s u r p l u s ,  
s a t i s f i e d  t h e  r e q u i r e m e n t  t h a t  i t  was s u p p l y i n g  a n  
a c c e p t a b l e  i t e m  a n d  n o t  a " s u b s t i t u t e  b r a n d "  o r  " e q u a l "  
i t e m .  The Army s t a t e s  t h a t  t o  r e q u i r e  p r o o f  o f  p r i o r  
a p p r o v a l  f r o m  t h e  o r i g i n a l  m a n u f a c t u r e r  ( C o l l i n s )  w o u l d  
p r e c l u d e  b i d s  f r o m  t h o s e  f i r m s  t h a t  h a d  p u r c h a s e d  t h e  
d r a w i n g s  o r  t h o s e  t h a t  h a d  t h e  d e s i r e d  i t e m  on  h a n d  as  
g o v e r n m e n t  s u r p l u s  i n  t h e i r  i n v e n t o r y .  T h e r e f o r e ,  t h e  
a g e n c y  s t a t e s  t h a t  t h e  f a i l u r e  t o  p r o v i d e  t h e  r e q u i r e d  
d o c u m e n t a t i o n  w a s  a m i n o r  i n f o r m a l i t y  n o t  o t h e r w i s e  
p r e j u d i c i a l  t o  o t h e r  b i d d e r s .  See I n t e r n a t i o n a l  H a r v e s t e r  
Company, B - 2 1 2 3 4 1 ,  S e p t .  1 2 ,  1 9 8 3 ,  8 3 - 2  C.P.D.  1 3 1 3 .  

The Army c o n c e d e s  t h a t  C o l u m b i a  f a i l e d  t o  p r o v i d e  p r o o f  
w i t h  i t s  b i d  t h a t  i t  h a d  p r e v i o u s l y  s u p p l i e d  t h e  s u b j e c t  
i t e m  t o  t h e  g o v e r n m e n t  o r  f u r n i s h e d  i t  t o  t h e  o r i g i n a l  
e q u i p m e n t  m a n u f a c t u r e r  o r  t h a t  i t  w a s  s u p p l y i n g  t h e  i t e m  
t h r o u g h  s u c h  a f i r m .  However ,  i n  o u r  v i e w  C o l u m b i a ' s  
f a i l u r e  t o  s u b m i t  t h e  r e q u i r e d  i n f o r m a t i o n  w i t h  i t s  b i d  was 
a m i n o r  i n f o r m a l i t y  w a i v a b l e  i n  a c c o r d a n c e  w i t h  D e f e n s e  
A c q u i s i t i o n  R e g u l a t i o n  5 2 - 4 0 5 ,  r e p r i n t e d  i n  3 2  C.F .R .  p t s .  
1-39  ( 1 9 8 3 ) ,  s i n c e  s u c h  f a i l u r e  d i d  n o t  p r e j u d i c e  Rex o r  a n y  
o t h e r  b i d d e r .  C o l u m b i a ,  by i n d i c a t i n g  i t  was s u p p l y i n g  t h e  
i t em f r o m  U n i t e d  S t a t e s  g o v e r n m e n t  s u r p l u s ,  s a t i s f i e d  t h e  
r e q u i r e m e n t  t h a t  i t  was s u p p l y i n g  a n  a c c e p t a b l e  i t e m  a n d  n o t  
a " s u b s t i t u t e  b r a n d "  o r  " e q u a l "  i t e m  a n d  w a s  b o u n d  t o  comply  
w i t h  a l l  c o n t r a c t  r e q u i r e m e n t s .  

The  p r o t e s t  is d e n i e d  i n  p a r t  a n d  d i s m i s s e d  i n  p a r t .  

Aotlng Comp t r o 1 l e  r k e n 4  r a 1 
of  t h e  U n i t e d  S t a t e s  




